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MOTION FOR SUMMARY JUDGMENT

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto 35 Iii. Adm. Code101.500,101.508and 101.516,herebyrespectfully

movestheIllinois Pollution ControlBoard (“Board”) to entersummaryjudgmentin favor ofthe

Illinois EPAandagainstthePetitioner,RichardKarlock(“Karlock”), in thatthereexisthereinno

genuineissuesofmaterialfact,andthattheIllinois EPAis entitledto judgmentasamatterof law

with respectto thefollowing grounds.In supportofsaidmotion,theIllinois EPAstatesasfollows:

I. STANDARD FOR ISSUANCE AND REVIEW

A motion for summaryjudgmentshouldbe grantedwhere the pleadings,depositions,

admissionson file, andaffidavitsdiscloseno genuineissueasto anymaterialfactandthemoving

partyis entitledtojudgmentasamatterof law. Dowd& Dowd,Ltd. v. Gleason,181 Il1.2d 460,483,

693N.E.2d358, 370(1998);McDonald’sCorporationv. Illinois EnvironmentalProtectionAgency,

PCB04-14(January22, 2004),p. 2.

Section57.8(i) oftheIllinois EnvironmentalProtectionAct (“Act”) (415 ILCS 5/57.8(i))

grantsanindividualtheright to appealadeterminationoftheIllinois EPAto theBoardpursuantto

Section40 oftheAct (415ILCS 5/40). Section40oftheAct, thegeneralappealsectionforpermits,

RICHARD K.ARLOCK,

PCBNo. 05-127
(LUST Appeal)
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hasbeenusedby the legislatureasthe basis for this type of appealto the Board. Thus, when

reviewinganIllinois EPAdeterminationofineligibility fOr reimbursementfrom theUnderground

StorageTankFund,theBoardmustdecidewhetherornottheapplicationassubmitteddemonstrates

compliancewith theAct andBoardregulations.RantoulTownshipHighSchoolDistrictDistrictNo.

193 v. Illinois EPA,PCB03-42(April 17, 2003),p. 3. -

In decidingwhethertheIllinois EPA’s decisionunderappealherewasappropriate,theBoard

mustlook to thefactsandstatementswithin thePetitioner’sPetitionforReview(“Petition”). The

AdministrativeRecordhasnotyetbeenfiled in thismatter,asthepartiesagreethatthefactshereare

notsomuchatissueasthequestionoflaw. However,theIllinois EPAis includingtwo documents

asexhibitsto thismotionfor sunimaryjudgment.Exhibit 1 is acopyofthefirst pageoftheform

reimbursementclaim submitted by Karlock, and Exhibit 2 is the Owner/OperatorBudget

Certificationthat was includedwith thereimbursementclaim.’ The Illinois EPA notesthat the

Petitioner acknowledgedin its Petition that it had not yet completedits Site Investigation

CompletionReport(“SICR”), muchlesshadthatreportapproved.Petition,p. 2. Also, theIllinois

EPA notesandwill referlater to Exhibit B ofthePetition,which consistsof a letter from HDC

Engineering(theconsultantforKarlock) to Niki Weller oftheIllinois EPA,alongwith a certified

mail receipt and an Owner/OperatorBilling Certification. Thesedocuments,and the factual

evidencetherein,arenotin disputeandaresufficient,in conjunctionwith therelevantlaw,forBoard

to entera dispositiveorderin favoroftheIllinois EPA. Accordingly,theIllinois EPArespectfully

requeststhattheBoardenteranorderaffirming theIllinois EPA’sdecision.

I The exhibitsattachedto thePetitioner’sPetitionareExhibitA andB, andtheexhibitsattachedto theIllinois EPA’s
motionforsummaryjudgmentareExhibits1 and2;hopefully,usingnumbersfor the Illinois EPA’sexhibitswill keepthe
two setsseparate.

2



II. BURDEN OF PROOF

Pursuantto Section 105.112(a)of the Board’s procedural rules (35 Iii. Adm. Code

105.112(a)),theburdenofproofshallbeonthepetitioner. Inreimbursementappeals,theburdenis

ontheapplicantforreimbursementtodemonstratethat incurredcostsarerelatedtocorrectiveaction,

properlyaccountedfor, andreasonable.RezmarCorporationv. Illinois EPA,PCB02-91(April 17,

2003),p. 9.

IlL ISSUE

ThequestionbeforetheBoardis whethertheIllinois EPAcorrectlydeducted$26,245.05in

costsfrom thePetitioner’sclaim forreimbursementassetfor in thefinal decisiondatedDecember

10,2004. Petition,Exhibit A. TheIllinois EPA’sfinal decisionnotesthatthecostswerededucted

forlackofsupportingdocumentation,in thatanapprovedSICRhadnotbeensubmitted.TheIllinois

EPA furthernotesthattheIllinois EPAwould reviewthecostspresentedwhentheSICRhasbeen

approved.

Also, theIllinois EPA’s final decisionstatedthat theOwner/OperatorBilling Certification

form wasmissingfrom theclaim package,andthataBudgetCertificationwasincludedinstead.

Therefore,to answerthequestionbeforetheBoard,therearetwo legal issuesthatmustbe

resolved.First, is theIllinois EPAcorrectin withholdingapprovalofreimbursementofcostsrelated

to site investigationactivities if a SICRhasnot yet beenapproved. Second,did the claim for

reimbursementbyKarlockfail to includearequiredcertificationform. TheIllinois EPAarguesthat

theanswersto both thesequestionsis in theaffirmative, andthustheBoardshouldenteranorder

grantingsummaryjudgmentin favoroftheIllinois EPA.
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IV. THE ILLINOIS EPA IS ENTITLED TO SUMMARY JUDGMENT

BASED ON THE FACTS AND LAW

A. Relevant Facts

Thebasicandrelevantfactsareasfollows. OnoraboutSeptember14,2004,Karlocksenta

claim for reimbursementof costsassociatedwith site investigationactivitiesto theIllinois EPA.

Petition,Exhibit A, p. 1; Exhibit 1. The Illinois EPAreceivedthat claim on September16,2004.

Exhibit 1. Intheclaim Karlocksoughtreimbursementof$26,245.05in costs. Petition,ExhibitA, p.

1. Theclaimincludedan Owner/OperatorBudgetCertificationform. Exhibit 2. TheIllinois EPA

issueda final decisiondatedDecember10, 2004, in which it withheld approvalof the costsin

question. Petition,Exhibit A, p. 3. On January4, 2005,Karlock’s consultantmailedacopyof an

Owner/OperatorBilling Certificationform to theIllinois EPA. Petition,Exhibit B.

B. No GenuineIssuesOf Material FactExist

Thepartiesare in agreementto the factsaspresentedabove,evidencedby referenceto

documentsprovidedby thePetitionerin its Petitionandthetwo pagestakendirectlyfromtheclaim

for reimbursementitself. Thequestionsin thiscasearenot offact,butratherof law. Specifically,

the questionis whetherthe factswarrant thedeductionof costsbasedon the submissionof site

investigationcostsprior to approvalofthe SICRandthe failure to include the Owner/Operator

Billing Certificationform.

C. The Site InvestigationCostsAre Not ReimbursableUntil The SICR Is Approved

Oneof thetwo reasonsfor denialofthecostssubmittedwasthatthecostspertainedto site

investigationactivities,andaSICRhasnotyetbeenapprovedbytheIllinois EPA. Section57.7 of

theIllinois EnvironmentalProtectionAct (“Act”) (415ILCS 5/57.7)was amendedin 2002by’four

differentbills (PA 92-554,92-574,92-651and92-735),eachofwhichwassignedinto law. Each
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bill addressedadifferentsubsectionofSection57.7~buttodatetheGeneralAssemblyhasnotpassed

abill reconcilingthosedifferingprovisions. However,ofthefourdifferentbills, only PA 92-554

changedtheprocedureofcorrectiveactionin thatit substitutedtheconceptofsite investigationin

placeofsiteclassification. ForreleasesthattookplaceonoraftertheeffectivedateofPA 92-554,

thesiteinvestigationprovisionsareapplicable.Here,thereleasewasreportedon August20, 2002.

Exhibit 1. Therefore,thereleaseis subjectto correctiveactionusingthesiteinvestigationprovisions

ofSection57.7asamendedby PA 92-554.

Hadthereleasebeengovernedby thepreviously-utilizedsiteclassificationprocedure,then

Section732.601(h)ofTitle 35oftheBoard’sregulations(35 Ill. Adm. Code732.601(h))wouldhave

beenapplicable.Thatregulationprovidesthat applicationsforpaymentofcosts~associatedwithsite

classificationmaynot be submittedprior to approvalor modification of the site classification

completionreport. So,if thecostsin questionhadbeenfor siteclassificationactivities,andthecosts

weresubmittedpriorto approvalofasiteclassificationcompletionreport,thereis no doubtthatthe

costswouldhavebeenproperlydeniedpursuantto Section732.601(h).

In thepresentsituation,thereis no doubtthat Section732.601(h)doesnot strictly apply,

sincethePetitionerperformedsiteinvestigationactivities,notsiteclassificationactivities.However,

thereis no correspondingand effective regulationthat addressesthe situation in which site

investigationcostsaresubmittedfor approvalpriorto theapprovalofa SICR.2 Intheabsenceofany

correspondingoranalogousregulationconcerningapprovalofsite investigationcostsprior to the

approvalofa SICR,it is acceptablefor theIllinois EPA to handlesuchrequestsfor paymentin a

2 TheIllinois EPAnotesthatthereis a pendingrulemakingbeforetheBoardthatwouldaddnewregulationsregarding
site investigationactivities and, presumably,approvalof site investigationcosts in regardsto approvalof a SICR.
However,thoseregulationsarenotyet in final form,andcertainlyarenoteffective,andthereforecannotbereliefupon
by eitherpartyasbeingan authority.
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mannerconsistentwith thepreviously-usedmethodundersiteclassification.Thesiteinvestigation

concept,thoughsomewhatdifferent in substancethan the site classificationmethod,is directly

analogousto site classificationin that site investigationis the step prior to initiating formal

correctiveaction (just as siteclassificationwas),andis the stepthat mustbe completed(via an

approvedSICR) beforecorrectiveaction maycommence(just assite classificationwas via an

approvedsiteclassificationcompletionreport).

Given that thereis no existingregulationthat providesany guidanceon the questionof

whethersiteinvestigationcostsmaybereimbursedprior-to-approvalofaSICR,andthattheprevious

iterationofthepre-correctiveactionphaseofwork (i.e., siteclassification)did havearegulatory

requirementthatacompletionreportmustbeapprovedpriorto approvalofrelatedcosts,theIllinois

EPA’s action here was consistentwith the only relevantguidanceavailable;namely, Section

732.601(h). TheIllinois EPA’s final decisioncouldnot cite to a regulatoryprovisionregarding

paymentofsiteinvestigationcosts,butit did properlycite to Section57.7(a)(5)oftheAct (415ILCS

5/57.7(a)(5))(asamendedby PA 92-554),which setsout therequirementthat within 30 daysof

completingsite investigation,asiteinvestigationcompletionreportis to besubmitted.3Similarly,

althoughthefinal decisioncouldnotciteto Section732.601(h)oftheBoard’sregulationsasadirect

authority for denyingapprovalofthe site investigationcosts,it is that regulation’slanguagethat

servesto guidetheIllinois EPA andtheBoardhere. Basedon thepersuasivelanguageof Section

732.601(h)tothefactspresented,theIllinois EPA’sdenialofthesiteinvestigationcostswascorrect.

3 The Illinois EPA acknowledgesthat the fmal decision’scitation to Sections57.12(c)and(d) of the Act (415 ILCS
5/57.12(c),5/57.12(d))may havebeenin error,astheprovisionsciteddo notdirectlypertainto the situationat hand.
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D. The Petitioner Failed To Timely ProvideThe Proper Certification Form

Regardlessof how the Board rules on the Illinois EPA’s argumentpresentedabove

concerningtheapprovalofsiteinvestigationcostsprior to approvalof a SICR,theIllinois EPA’s

final decisioncouldandshouldbe affirmed solelyon thebasisthat Karlockfailed to providethe

propercertificationform with theoriginal claim for reimbursement.-

In theoriginalclaimfor reimbursement,KarlocksubmittedanOwner/Operatorand

ProfessionalEngineerBudgetCertification Form for LeakingUndergroundStorageTankSites

(“budgetcertificationform”). Exhibit 2. However,asKarlockclearlynotedin thefirst pageofthe

claim formssubmitted,thepackagewasaclaim forreimbursement,notabudgetproposal.Exhibit

1. After the Petitionerreadthe final decision,it submittedthe properOwner/Operatorand

ProfessionalEngineerBilling Certification Form for LeakingUndergroundStorageTank Sites

(“billing certificationform”) to theillinois EPAapproximatelyonemonthafterissuanceofthefinal

decision.Petition,Exhibit B.

TheBoard’sreviewofpermitappeals,includingappealsofdecisionsrelatedto theLeaking

UndergroundStorageTankProgram,is generallylimited to informationbeforethe Illinois EPA

duringtheIllinois EPA’s statutoryreviewperiod,andis notbasedoninformationdevelopedbythe

permit applicantor theIllinois EPAaftertheIllinois EPA’s decision. Alton PackagingCorp. v.

Pollution Control Board, 162 Ill. App. 3d 731, 738, 516 N.E.2d275, 280 (
5

th Dist. 1987); Saline

CountyLandfill, Inc. v. Illinois EPA,PCB02-108(May 16, 2002). Sowhile theBoardshouldnot

rely on theinformationcontainedwithin Exhibit B ofthePetition,it doesindicatethattheproper

form wasnot submitteduntil afterthe issuanceof the decision. Put anotherway, if theBoard

properlyexcludesthedocumentsandinformationcontainedwithin Exhibit B to thePetition,then
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thereis clearlynoproofthatthebilling certificationform wassubmittedto theIllinois EPAbefore

theissuanceofthefinal decision.

Thedifferencebetweena budgetcertificationform and abilling certificationform is not

inconsequential,sincethepurposeofabilling certificationform is to providetheowner/operator’s

certificationthatthecostsincludedwithin theclaim for reimbursementwereproperlyincurred,that

the informationconcerningthe claim for reimbursementwas doneunder the owner/operator’s

supervision,andthat the informationwithin theclaim is accurate.The failureof thePetitionerto

providethebilling certificationform renderedtheclaimpackageincomplete,andthusthedecisionto

withhold approvalofthecostsincludedin theclaimrequestwascorrect.TheBoardshouldtherefore

grantsummaryjudgmentin favoroftheIllinois EPA.

V. CONCLUSION

Forthereasonsstatedherein,theIllinois EPArespectfullyrequeststhat theBoardaffirmthe

Illinois EPA’s December10, 2004 decisionto deny approval of reimbursementof the site

investigationcosts.

Respectfullysubmitted,- -

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

JohnJ~Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:May 18, 2005

This filing submittedonrecycledpaper.
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BUDGET AND BILLING FORM FOR
LEAKING IJNDERGROUN]) STORAGE

TANK SITES

A. SITE INFORMATION

SiteName:KarlockServiceStation/Famey’sGarage

Site Address:522SouthMain_Street City: Rankin

Zip: 60960

County: Vermilion [EPA GeneratorNo.: 1530705004

JEMA IncidentNo.: 20021180 IEMA Notification Date: 8/20/02

DatethisFormwasPrepared:Mgust24.2004 -~-~ ir~a

CEIV~~Thisform is beingsubmittedas a: SEP ~s_____ BudgetProposal__ ~tfl
3 L~BudgetAmendment(BudgetAmendmentsmustin e~oy ecosts

overthepreviousbudget.)

- AmendmentNumber:__________

- X Billing Packagefor costsincurredpursuantto 35 Illinois Administrative
- . Code(TAC), Part732(“new program”).

This form isbeingsubmittedfor the SiteActivities indicatedbelow(checkone):

______ EarlyAction _____ SiteClassification

_____ Low Priority CorrectiveAction ____ High PriorityCorrectiveAction

X Other(indicateactivities)SiteInvestigationPlan

DO NOT SUBMIT “NEW PROGRAM?’CQ~TSAfl) “OLD PROGRAM?’
COSTSAT ~E SAME TIME. ON ~E SAME FORMS.

A-I

Thisform mustbesubmittedinduplicate.
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Illinois EnvironmentalProtectionAgency

Owner/Operator and ProfessionalEngineerBudgetCertification Porin for
LeakingUnderground StorageTanksSites

in accordancewith 415 JLCS5/57, ifanowneroroperatorintendsto seekpaymentfromtheUSTFund,an
owneror operatormustsubmit tothe Agency,for theAgency’sapprovalormodification,a budgetwhich
includesanaccountingofall costsassociatedwith theimplementationofthe investigative,monitoring
and/orcorrectiveactionplans.

I herebycertll~’that I intendto seekpaymentfrom theIJSTFundfor perforinhig Siteinvestigation
________________________activities at Karlock ServiceStation LUST site. I further
certify that thecostssetforth in thisbudget arenecessaryactivitiesandarereasonableandaccuratetothe
bestof my knowledgeandbelief. I alsocertifythatthe costsincludedin thisbudgetarenotfor corrective
actioninexcessoftheminimumrequirementsof4151LCS5/57andno costsareincludedin thisbudget
which are not describedin thecorrectiveactionplan. I furthercertiiy thatcostsineligiblefor paymentfrom
theFundpursuantto 35 Illinois AdministrativeCodeSection732.606arenotincludedin thebudget
proposalor amendment.Suchineligiblecostsincludebutarenot limited to:

Costsassociatedwith ineligibletanks.
Costsassociatedwith siterestoration(e.g.,pumpislands,canopies). ~
Costsassociatedwith utilityreplacement(e.g.,sewers,electrical,telephone,etc.). SE~’1~‘

Costsincurredprior to ~EMA notification.
Costsassociatedwith plannedtankpulls.
Legaldefensecosts.
Costsincurredprior toJuly 28, 1989.
Costsassociatedwith installationofnewUSTsor therepairofexistingUSTs.

Seal:

J/2~Jf~k~,4;c

Subscribedandswornto beforemethe 1 dayof
(BudgetProposalsandBudgetAmendmentsmz~rtbenotarized

Title: Owner

P.E.

SubscribedandswOrnto beforeme the _________ day of ~

(BudgetProposalsandBudgetAmendmentsmustbenotarizedwhenthe

~O8~772
REG~REU

= : PROFESSIONAL
it~ ENGiNEER :

TheAgencyis authorizedto mquirethis informationunder415ILCS 5/1.
required. Failure todo somayresultin thede!ayor denialof anybudgetor payment
Thisformhasbeenapprovedby theFormsManagementCenter.

IL 532 2273
LPC 499Rev. Mar-94
BB:jk\BUDCERT.WPD



CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify thaton May 18, 2005,I servedtrue and

correctcopiesof aMOTION FOR SUMMARY JUDGMENT, by placingtrue andcorrectcopies

in properlysealedandaddressedenvelopesand by depositingsaid sealedenvelopesin a U.S.

mail dropbox locatedwithin Springfield,Illinois, with sufficientFir~tClassMail postageaffixed

thereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk JeffreyW. Tock
Illinois PollutionControlBoard Harrington& Tock
JamesR. ThompsonCenter 201 WestSpringfieldAvenue
100WestRandolphStreet Suite601
Suite11-500 P.O.Box 1550
Chicago,IL 60601 Champaign,IL 61824-1550

CarolWebb,HearingOfficer
Illinois PollutionControlBoard
1021NorthGrandAvenueEast
P.O.Box 19274
Springfield,IL 62794-9274

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Res nt

John .Kirn ‘~

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of LegalCounsel
1021NorthGrandAvenue,East
P.O. Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


